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International Financial Services
WALTER DOUGLAS STUBER, ADRIANA M. G6DEL STUBER, NoYAN TURUNC,
LEWIS MICHEAL, AKIL HIRANi, ANooP NARAYANAN, STEPHEN ERLICHMAN,
ROBERT E. ELLIOTT, GEOFFREY A. CLARKE, NICOLE RIETHMULLER, AND

STEPHEN ETKIND*

I. Brazil
The following is an update on significant legal developments in the banking and financial
services areas in Brazil and related capital markets issues during 2003.

A.

REGULATING MARKET MAKERS

The Brazilian Securities and Exchange Commission (CVM) issued a rule designed to

provide more flexibility to the performance of market makers in Brazil. The rule, Ruling
No. 384 of March 17, 2003, allows publicly-held companies, controlling shareholders, controlled companies, or holders of securities to retain professionals to carry out transactions
aimed at developing liquidity of listed stock. Before the rule, this activity was formerly
forbidden due to allegations that insider trading could affect the price of those papers. In
order to restrain any fraudulent action, stock exchanges and organized over-the-counter
market entities will promulgate rules and regulations on transactions made with market
makers.

*Walter Douglas Stuber and Adriana M. Gidel Stuber (authors of the section on Brazil), are respectively
founding Partner and Partner of the law firm Stuber-Advogados Associados in Sio Paulo, Brazil. NoyanTurunc
is the author of the section on Turkey. Lewis Michael is the author of the section on the European Union.
Akil Hirani and Anoop Narayanan (authors of the section on India), are respectively Managing Partner and
Senior Associate at Majmudar & Co., International Lawyers, based in Bombay, India. Stephen I. Erlichman,
Robert E. Elliott, and Geoffrey A. Clarke (authors of the section on Canada) are respectively Senior Partner,
Partner and Associate with the Canadian law firm Fasken Martineau DuMoulin LLP. Mr. Erlichman (LL.B.
(Toronto), LL.M. (New York), M.B.A. (Harvard)) joined Fasken Martineau as a senior partner in 1999 after
having practiced corporate and securities law with two other major law firms in the United States and Canada.
Mr. Elliott (B.A. (Hons), (McMaster), M.A. (Queen's), LL.B. (Queen's)) is a partner and the director of Fasken
Martineau's Financial Institutions and Services Group in Toronto. Mr. Clarke (B.Comm. (Hons) (McMaster),
M.B.A. (McGill), LL.B. (Queen's)) spent several years working in the corporate finance and advisory divisions
of various investment dealers and now practises corporate and commercial law with an emphasis on securities
matters. Nicole Reithmuller and Stephen Etkind (authors of the section on Australia) are respectively Senior
Associate and Partner of the law firm Minter Ellison Lawyers in Sydney.
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According to the new rule, companies may finance market makers with funds or securities, except treasury shares. Any company interested in performing as a market maker
must register with the stock exchange or with an organized over-the-counter market entity
and will be subject to a minimum requirement for the purchase and sale of securities offerings. Market makers cannot create artificial demand conditions and will not be allowed
access to critical information before it is made available to the market.
B.

BRAZILIAN PRIVATE

EQUITY FUrNDS

On July 16, 2003, the CVM introduced Instruction No. 391 that discusses the organization, operation, and management of the so-called private equity funds. These funds are
closed condominiums, of eight to ten-year maturity, formed to acquire equity holdings.
The sector has long been waiting for regulation of the activity, which to date followed the
rules of variable income funds.
According to Instruction No. 391, these funds are the combination of resources intended
for the acquisition of shares, debentures, subscription warrants, or other securities or stock
that may be converted into or exchanged for shares issued by publicly or privately-held
companies. Consequently, the funds effect the invested company's decision-making process.
The funds influence the definition of strategic and management policies, especially the
appointment of members of the Board of Directors (Conselho de Administrafdo), and alternatively, by holding shares in the controlling stock and entering into shareholders' agreements or other agreements securing such decision-making privileges. When investing in
companies undergoing probable or effective reorganization, these funds may pay quotas by
means of assets or rights, credits included, provided that such assets and rights are tied to
the recovery of the invested company and that the value thereof is substantiated by an expert
report.
An internal regulation will establish the eligibility criteria for publicly-held companies.
For privately-held companies, the following procedures are mandatory: (1) no founder's
shares may be issued or be outstanding; (2) all members of the Board of Directors will hold
office for one (1) year; (3) disclosure of agreements made with related parties, shareholders'
agreements, and share option programs or the like; (4) acceptance of arbitration as the
dispute settlement procedure in corporate disputes; (5) adhesion to special industry category
of stock exchange or supporting over-the-counter entity ensuring, at least, differentiated
levels of corporate governance practices in the case of companies going public; and (6) an
annual audit of financial statements by independent auditors accredited by the CVM.
Investments may be made by way of commitments, where the investor undertakes to pay
committed capital to the extent that the fund manager makes calls based on a fixed schedule,
decision-making processes, and other procedures established in the respective investment
commitment.
The name of the fund must include the following sentence, "Fundo de Investimento em
Participafies"(Equity Holding Fund), and no word may be used that is misleading with
respect to the purpose, investment policy, or intended public. Only investors qualified under
terms of regulation issuing from the CVM with respect to securities and stock investment
funds may invest in these funds at the minimum subscription price of one hundred thousand
Brazilian reals (R$100.000,00).
Funds may not perform transactions with derivatives, except to the extent that such
transactions are performed solely to protect the fund's assets and offer options whose underlying assets are securities, stock of the fund's portfolio, or a right of conversion. The
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fund will be run by a legal entity accredited by CVM to manage securities and stock
portfolios.
OPTION NEGOTIATIONS BY PUBLICLY-HELD COMPANIES

C.

Current legislation expressly allows publicly-held companies to negotiate "put" and "call"
options referenced on their own shares, for cancellation, or maintenance in treasury or
disposal. That kind of transaction is presently regulated by the CVM in its Instruction No.
390, of July 8, 2003. Options may be negotiated so long as the company's charters expressly
provide that the Board of Directors may authorize negotiation with its own shares, or, in
the absence of any such provision, in the presence of specific deliberation by a shareholders'
meeting. Under special circumstances, the CVM may give prior consent to transactions not
meeting the requirements in Instruction CVM 390.
Companies authorized to negotiate options must follow the following procedure:
* Total treasury stock, including stock the company may acquire by exercising put and call
options on its own behalf or on behalf of counterparts, may not exceed 10 percent of each
type or class of shares outstanding as of the date of the Board of Directors or shareholders'
meeting approval.
* Options transactions must be carried out on markets where the company's shares are listed
as no private transactions are allowed. The charters, however, may allow the company to
grant put and call options to its officers, employees, individuals rendering services, or to a
company under its control, all within the authorized capital limit and as approved by a
shareholders' meeting.
* An option maturity date may not exceed 365 consecutive days from the date the transaction
is contracted.
* Options may only be exercised on their respective maturity dates.
* Call options offered and put options acquired must invariably be backed by treasury stock
during the option exercise time. The only exception is provided under section 4 of article 2
of Instruction CVM 390.
* The company may not offer more than one series of call option and one series of put option
for each maturity date.
* Except for the alternative provided in section 4 of article 2 of Instruction CVM 390, companies may not carry out transactions on the spot or options markets in a direction opposite
to that indicated for the options transactions from the date of the transaction to the date of
the option exercise.

D.

AUDIT COMMITTEES IN THE BRAZILIAN FINANCIAL SYSTEM

Pursuant to the regulations attached to Resolution 3081, of May 29, 2003, as amended
by Resolution 3170, of January 30, 2004, both issued by the Brazilian Monetary Council,
any financial institution or entity duly authorized to operate by the Central Bank of Brazil
(Bacen), at the end of the last two financial years: (1) has an equity equal to or higher than
R$1 billion; (2) is responsible for the management of third party's funds equal to or exceeding R$1 billion; or (3) has raised a total amount of deposits plus third party management
funds equal to or exceeding R$5 billion, must create an Audit Committee (Comitj de Auditoria), which will report directly to the Board of Directors (Conselbo de Administrafdo) or,
in its absence, to the Board of Officers (Diretoria).The Audit Committee for the first two
periods corresponding to the financial years ending 2002 and 2003 will have to be fully
operative by July 1, 2004, and for the subsequent periods by March 31 of the following
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financial years. It will consist of at least three members, whose terms of office may not
exceed five years in the case of publicly-held institutions with stock exchange listed shares
and no fixed term of office for the closely-held institutions.
The number and criteria for nomination, replacement, and remuneration of members
and the term of office, duties, and authority of the Audit Committee must be expressly
provided for in the company's by-laws or articles of association. At least one of the committee members must have proven knowledge and expertise in accounting and auditing. A
member can only be nominated for the Audit Committee of the same institution after a
minimum three-year period counted as from termination of his/her previous term of office.
E.

REPORTING DUTIES OF CREDIT CARD MANAGEMENT COMPANIES IN BRAZIL

Every six months, each Brazilian credit card management company must submit a document known as Declarafdo de Operafies corn Carties de Cridito (Decred) to the Federal Rev-

enue Service authorities. This document may be translated as "Statement of Credit Card
Transactions." With this document, the company discloses all relevant information regarding the transactions made during the semester closed with credit cards issued and/or administered by it, identifying the users of its services (i.e., the cardholders and the accredited
establishments), and disclosing the respective overall monthly amount entries to the extent
that such entries exceed R$5,000, in the case of individuals, and R$10,000, in the case of
legal entities. This reporting duty has been established by the Federal Revenue Secretary
Ruling No. 341, of July 15, 2003 and the Decred software for the first semester of 2003
has recently been approved by the Federal Revenue Secretary Ruling No. 361, of October
3, 2003.
II. Turkey
The Turkish government's commitment to strengthening its economy, together with a
reinforced structural reform agenda and tight fiscal policies continued in 2003; however,
both the domestic and external debt burden of the Turkish economy that has been a fundamental cause of problems remained unchanged. In 2003, the fifth review with the IMF
was completed and the sixth review began. For the sixth review, the Government committed
to the IMF the continuation of the IMF-supported economic progress on its main objectives, including improvement of market confidence and strengthening of real sector performance. Under the program with the IMF, net international reserves became positive for
the first time, foreign reserves were higher than projected, and the Treasury's borrowing
terms were improved. The government set a target of 6.5 percent of GNP to support debt
reduction. To facilitate reaching the fiscal target, special transaction and communication
taxes have been extended and some measures were taken to cut costs. Included among the
measures was the limiting of the hiring of civil servants, the suspension of government
employee hiring and the elimination of some 20,000 redundant positions at State Economic
Enterprises. A draft Public Financial Management and Control Law with respect to budget
preparation, execution, and control was prepared.
With respect to the Turkish banking system, efforts to establish macroeconomic stability,
fiscal discipline, and fight against inflation continued. Persistence helped sustain positive

expectations and stability in markets. High public demand for sources from the financial
sector decelerated relatively. The inflation rate aligned with the program targets and there
was a dramatic decline in nominal interest rates. The appreciation of the Turkish currency
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against other major currencies encouraged the demand for savings instruments in Turkish
currency. The capital inflow helped finance the currently rising account deficit. The foreign
exchange reserves of the Central Bank increased more than expected. This was supported
by the capital flows in the form of net error and omissions. Effects of these developments
on economic activity and the demand for financial services were positive. Production and
investments along with the demand for corporate and consumer loans increased and volume
of foreign trade expanded. In the third quarter of 2003 a growth trend, albeit at a slow rate,
began. Total bank assets grew. Due to the high share of foreign exchange assets and foreign
exchange liabilities, the appreciation of the Turkish currency limited the growth and affected the structure of balance sheets. While the share of trading securities increased, the
share of investment securities held to maturity decreased. Receivables from the interbank
money market increased while lending also slightly increased. Non-performing loans declined slowly due primarily to the "Financial Restructuring Program" and improvement of
the economic activity. The rate of increase in the provisions set aside for loan losses slowed
down as well. Fixed assets declined slowly as banks tried to sell them.
The share of commercial banks and non-depository banks in total assets remained almost
constant with more than 90 percent and less than 10 percent, respectively. While the shares
of both state-owned and privately-owned banks in total deposits increased, the share of
foreign banks remained almost unchanged. With respect to loans, while the share of privately owned banks increased, shares of both state-owned banks and foreign banks remained
almost unchanged. The share of the largest five banks in the sector was 60 percent in total
assets, 63 percent in total deposits, and 54 percent in loans. The same shares for the ten
largest banks were 83 percent, 88 percent, and 73 percent.
With respect to the balance sheet, while Turkish currency assets grew, foreign exchange
assets decreased as compared to the end of 2002. On the liability side, Turkish currency
liabilities increased, while foreign exchange liabilities decreased. Accordingly, the share of
foreign exchange assets and foreign exchange liabilities decreased. The difference between
foreign exchange assets and foreign exchange liabilities in the balance sheet of the banking
sector increased. By including assets and liabilities indexed to foreign exchange, the foreign
exchange position in the balance sheet indicated a deficit of less than S1 billion. With respect
to the structure of assets, the share of liquid assets in total assets decreased due to the
appreciation of Turkish currency.
The share of loans remained almost the same. The share of Turkish currency loans
increased, while that of foreign exchange loans decreased. The share of securities increased.
The trading securities increased by 33 percent on the one hand and the investment securities
held-to maturity decreased on the other. The shares of permanent assets and other assets
decreased.
With respect to the monetary policy, the Central Bank focused on reducing the inflation
rate by resting upon price stability and the short-term interest rates. In this respect, the
Central Bank laid institutional and technical groundwork for the transition to an inflationtargeting regime. Such work included strengthening economic databases, developing inflation forecast systems, and constructing a core quarterly macroeconomic model. In addition
to the monetary programs, the appreciation of Turkish currency and the expectation of a
decline in inflation allowed the Government to steadily lower interest rates. While the
floating exchange regime remained unchanged, in order to improve its international reserve
position conditional on the strength of the balance of payments position and reverse currency substitution, the Central Bank conducted foreign exchange purchase auctions. The
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vulnerability of the Turkish economy to external shocks, such as the Iraq war, was the main
source of temporary inflation rises in 2003. In spite of undesirable shock, however, the
Central Bank made progress in strengthening the Turkish currency and foreign exchange
markets. The Turkish Government reached an agreement with the U.S. on a financial
package of $8.5 million.
Financial sector reforms continued. The independence of the banking regulation and
supervision agency was strengthened. Yapi Kredi Bank restored its balance sheet by selling
off fixed assets and equity participation; however, it could not be brought to a close. Progress
was made regarding the sale of Pamukbank. A plan was made for compensating eligible
depositors at Imar Bank and a law was enacted about transactions about or against Imar
Bank. A decision to undertake due diligence tests of Vakifbank was made. Privatizations of
Ziraat Bank and Halk Bank, however, could not be realized. A number of laws, legislations,
and regulations were approved by the Parliament and put into force. They range from
banking to bankruptcy regulations.
One such piece of legislation was the amendment to the Banks Act. The amendment
aims to prevent the corruption from which the economy suffered billions of dollars over
the last decade with no substantial sanctions. By way of amendment, precautions and severe
punishment in the event of violation were introduced. In this respect, the Saving Deposits
Insurance Fund (Fund) was given duties and empowered with authority. Those who misrepresent their personal and real properties, rights and receivables, items of income and
expenditures, and rights of claim will be subject to provisions of unfair enrichment.
Management and supervision of some banks were transferred to the Fund. Such transfers
were made due to receivables arising from the use of bank resources for the owners' interests
and benefits and/or license of their banking transactions and collection of revoked deposits.
It was observed that money, property, rights, and receivables in banks that were dissolved
and/or liquidated acquired by managers or supervisors of such banks, and/or acquired by
third persons through the managers or supervisors. It was decided that any such acquisitions
or transfers will be deemed to have been fraudulently acquired by and/or through the said
managers or supervisors by using and diluting the resources of the bank. The Fund is
authorized to implement the provisions of the Banks Act and take necessary actions on all
kinds of money, property, rights, and receivables acquired as described above by the said
managers or supervisors. Transactions such as sale, transfer and assignment, or establishment of limited rights in kind in favor of third persons, and all personal rights and rights
in kind granted to and in favor of third persons, in respect of all kinds of money, properties,
rights, and receivables acquired and/or deemed to be acquired as above, after the date of
use of the original loan and/or other bank resources does not prevent the Fund from taking
action under the Banks Act. These provisions are applicable to acquirers and/or their universal successors. Third persons who are a party to the transactions mentioned above may
raise the defense of good faith for the transactions executed after transfer of control of the
bank to the Fund; however, they will have the burden to prove such good faith. Persons
considered as having used bank resources directly by the bank shareholders who directly
or indirectly, alone or jointly hold the control of management and supervision of banks
include the following: (1) founders, partners, executives, managers, or auditors of a bank
and to whom loans and/or bank resources are extended; (2) those who temporarily and/or
permanently represent the aforementioned persons, and persons represented by them;
(3) other than the persons mentioned above and/or the companies founded by such persons;
(4) those who later transfer loans obtained under terms and conditions in contradiction
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with the banking legislation and practices and/or without any guarantee and/or with inadequate guarantees, as well as loans and/or bank resources which are extended to them to
persons described above; (5)those who directly and/or indirectly, alone and/or jointly, hold
the control of management and supervision of banks, and/or subsidiaries and/or indirect
affiliates of said persons and/or banks, who generally use the same address as their place of
activity; or (6) those who make use of the loans and/ or bank resources by incorporating
certain clauses in agreements, such as the right of renunciation and/or the transfer of debts.
The Fund granted the power to take actions against such persons and on their money,
properties, rights, and receivables acquired by them and/or acquired by third persons
through them.
As security for collection of the debts owed to the Fund, all money, property, rights, and
receivables subject to an injunction is held by the Fund until the court judgments becomes
final. Under the Banks Act, all receivables that are the subject matter of such lawsuits filed
by the Fund will constitute legal security. The receivables and claims ordered to be paid by
a final judgment of the court will be recovered and collected from the proceeds of the
money, properties, rights, and receivables over which the injunction is placed as described
above.
With respect to banks whose management and supervision is transferred to the Fund
and/or whose license for banking transactions and for collection of deposits is revoked, the
following will be considered as the Treasury's receivables by law. If shareholders who directly or indirectly control the management and supervision of banks and the bank resources
which are transferred by them to their own domestic or overseas companies, financial institutions or off-shore banks, and all kinds of other bank resources transferred to and the
loans extended to their spouse, children, and foster children or their blood relatives or
relatives by marriage, and all kinds of resources transferred to the controlling shareholders
of banks or to their companies, subsidiaries through simulation transactions under their
current market value, and all kinds of limited rights in kind, such as real estate mortgages,
chattel mortgages, and other mortgages, granted in favor of third persons, and the revenues
thereof, and the loans extended to banks' own subsidiaries or the former and present partners of the same bank, and likewise, the back-to-back loans exchanged between banks, and
all kinds of properties, shares, and services sold to banks or their group companies at high
prices, and all and any revenues of them or similar other items, and all kinds of resources
and services transferred through long-term lease or financial lease agreements, and loans
extended to companies that do not carry out adequate commercial activities, solely for the
purpose of transfer of resources, during the period of management and supervision ofbanks,
and rents, service charges, and other proceeds transferred and paid to such companies, and
all kinds of resources transferred to foreign banks and financial institutions through fiduciary transactions and relationships, and the deposits held with the off-shore banks and paid
by banks due to and under court judgments, and the off-shore deposits transferred by other
banks to banks with or without prior consent and all kinds of resources transferred to the
chairmen and members of the board of directors or the credit committee, or the general
manager, deputy general managers, or other authorized signatories and managers of the
bank, or their spouse, children, foster children and their other blood relatives or relatives
by marriage. The provisions of the preceding sentence are not applicable on the banks'
minority shareholders who have acquired their shares through the stock exchange or shareholders who have acquired shares below 1 percent solely in order to take office in the board
of directors or the board of auditors pursuant to the Turkish Commercial Code and the
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private laws pertaining thereto, provided that they have acted in good faith therein. The
Fund's receivables are also considered to be the Treasury's receivables under the restructuring agreements signed, or to be signed with the chairman, and members of the board of
directors or the credit committee, or the general manager, deputy general managers, or
other authorized signatories and branch managers of the bank, and its shareholders who
directly or indirectly, alone or jointly, hold the control of management and supervision of
the bank, or their spouse, children, foster children and their other blood relatives or relatives
by marriage.
The acts of those persons who used bank's resources directly or indirectly in their own
interests or in the interests of third persons so as to endanger the soundness of the bank
thereby causing loss to the bank and increase in their own personal properties or in the
properties of third persons in any manner whatsoever, will be considered misappropriation.
Such persons shall be sentenced to penal servitude from ten years to twenty years and a
heavy fine from twenty billion to eighty billion Turkish Lira. In addition, the losses incurred
shall jointly or severally be indemnified as the Treasury's receivables.
The agreements for establishment of all kinds of limited rights in kind, such as real estate
mortgages, chattel mortgages, other mortgages, rights of construction, rights of usufruct,
and rights of habitation will be considered invalid. In addition, the ordinary rent contracts
or the contracts of lease of proceeds, and profits in respect of movable properties such as
land, air and sea transportation means or immovable properties such as seaside mansions,
villas, islands, apartments, farms and their annexes will be invalidated. Further, the financial
lease agreements on real or personal properties, and the agreements on satellite and cable
TV broadcast rights, and the agreements on transfer and use of publishing/broadcast rights,
trademark and license of television channels and newspapers will be invalid. The powers of
attorney for management and other services, and the life, individual pension, old age and
medical insurance contracts and policies requiring payment of premiums above the standards of the European Union, and the credit card and ATM card agreements with or
without limits, and the individual or back-to-back bank letters of guarantee, acceptance
loans and endorsements issued, signed by the controlling shareholders, or members of the
board of directors, or general manager, deputy general managers and their spouse, children
and foster children, and their other blood relatives and relatives by marriage, and the authorized signatories of a bank whose shareholding rights (except dividend) and/or management and supervision are transferred to the Fund and/or whose license for banking transactions and for collection of deposits is revoked by a decision of the relevant Minister, the
Council of Ministers or the Board, and the banks who are dissolved or whose liquidation
process has been started by the Fund, or between them and third persons, will be considered
invalid. In pending or future law suits for collection of the receivables assigned to the Fund,
the court will decide and order that all of the proceeds, interests and profits of these agreements be given or paid in cash or in kind directly to the Treasury. In the actions for damages
that may be commenced by the counter-party for invalidation and nullity of these contracts
and agreements, the burden of proof that the agreement is not simulated and the amount
paid thereunder is the current market price without any simulation lies with the plaintiff.
Rental contracts of a personal dwelling house by the debtor to the extent required for
survival of his life are out of the scope of this article. The time limitation to file lawsuits
and initiate legal proceedings for collection of the Fund receivables arising out of the Banks
Act and of the receivables considered as Treasury receivables is twenty years. As for the
Fund receivables and the receivables considered Treasury receivables according to this Act,
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this prescription time starts as of the date of acts of the persons causing payment made or
to be made by the Fund. Special ad hoc working groups may be formed to file the lawsuits
and legal proceedings for collection of the receivables considered as Treasury receivables
and for the investigation, inquiry, determination, legal proceedings, and collection of the
said receivables, and the public inspectors and Treasury legal advisors and lawyers. If required, personnel of the national budget and annexed budget public administrations and
other public entities and organizations may be assigned to work in these working groups.
The provisions of the law pertaining to injunctions, legal proceedings, and collection of the
Fund and Treasury receivables will be enforced by the banks. Such enforcement will cover
all contractual rights arising out of the individual or back-to-back bank letters of guarantee,
acceptance loans, and endorsements and contracts relating to real estate mortgages, chattel
mortgages and other mortgages, rights of construction, rights of usufruct and rights of
habitation and similar other rights in kind, of the borrowers who have borrowed loan
facilities, secured in accordance with the banking practices and/or secured by inadequate
guarantees, prior to the effective date of this Act, from the state-owned banks (including
Emlak Bankasi A.$. in liquidation process) or from the banks founded by virtue of private
laws, where the public entities and organizations hold more than half of the capital or they
hold the control of management and representation on majority of shares, and whose debts
arising out of such loans have not been paid on due dates thereof, or who are not granted
any time extension, or whose debts are not restructured, or who have breached the restructuring conditions. The agreements signed by the banks whose shareholding rights are transferred to the Fund and/or whose license for banking transactions and for collection of
deposits is revoked by a decision of the relevant Minister, the Council of Ministers or the
Board, and the banks who are dissolved or whose liquidation process is started by the Fund.
The underlying transactions are free from all kinds of simulation, provided that these agreements are synallagmatic contracts containing mutual obligations. The mutual obligations
of the parties thereto are not disproportionate, and the performance of contractual obligations by the third persons is proven by the duly issued documents of proof.
The Execution and Bankruptcy Law was amended by the Law No. 4949 as of July 30,
2003-with the exception of some articles with a later effective date. The amendments aim
to resolve the current problems faced in legal practice, in particular the problems arising
out of service of process law used to stall execution. The amendments thereby accelerates
the execution law practices.
The Regulation Concerning the Implementation of the Law Combating the Laundering
Money was amended by increasing the fines.
The Foreign Direct Investment Law, No. 4875 (FDIL) was put into effect. The FDIL
introduces major changes in terms of eliminating legal restrictions, harmonizing the foreign
investment legal scheme with the international standards, creating a much more liberal
system in order to attract foreign investors, while simplifying the concerned formalities,
and thus, converting the authorization and permit system into the notification system. The
main concepts of the FDIL include: freedom to invest; national treatment and equal rights
and obligations to foreign and local investors alike; no expropriation or nationalization of
foreign investments without quick and adequate compensation; free transfer rights of profits, dividends, fees, and royalties; no limitations in equity participation ratios; right of repatriation of foreign capital; right of acquisition of real estate by foreign capital companies;
no restrictions on penetrable sectors; a dispute settlement mechanism; no requirement of
having an administrative authorities permit or authorization in order to invest; simplificaSUMMER 2004
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tion of procedural phases and relevant bureaucracy; acceptance ofinternational credit rating
agencies' evaluations on capital in kind; and allowing foreign employment.
Finally, the Public Procurement Law and Public Procurement Contracts Law were
amended.
IH. European Union
A.

INVESTMENT SERVICES DIRECTIVE

In November 2002, the Commission published a proposal for a new Directive on Investment Services and Regulated Markets. The new Directive is designed to:
* reinforce the "single passport";

* ensure that investors enjoy a high level of protection;
* increase harmonization of national rules; and
* establish a comprehensive regulatory framework.
The Directive also updates the scope of the services and financial instruments covered.
A Common Position text on the Directive was adopted on December 9, 2003, and a
second reading by Parliament is due to take place in February 2004. Adoption of the Directive is desired by April 2004, ahead of the European Parliamentary elections.
B.

MARKET ABUSE DIRECTIVE

The Market Abuse Directive is designed to:
* reinforce market integrity;
* contribute to the harmonization of the rules for market abuse throughout Europe;
* establish a strong commitment to transparency and equal treatment of market participants;
and
* require closer cooperation and a higher degree of information exchange between national
authorities.
The Directive applies to both insider dealing and market manipulation.
The proposal was adopted in January 2003 and must be implemented by member states
no later than October 12, 2004. In addition to the framework rules, the Commission intends

to adopt implementing measures containing the technical detail to ensure a harmonized,
permanent set of standards throughout the EU. The first three of these measures was
adopted in December 2003.
C.

PROSPECTUS DIRECTIVE

The Prospectus Directive is designed to:
" create a "single passport" for issuers of equity and debt securities so that once an issue of
securities meets prospectus requirements in one country the securities can be sold across the
European Union; and
" facilitate investor access to prospectuses by centralizing the filing of prospectuses.
The Directive will apply to securities offered to the public or admitted to trading on a
regulated market. The Directive was adopted in July 2003 and is expected to be implemented by May 2005. In November 2003, the Commission made public its working doc-

ument concerning the first implementing measures for the Directive.
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PENSIONS FUNDS DIRECTIVE

The Pensions Funds Directive of May 2003 regulates the operation of employmentrelated pension schemes across EU borders. The regulation is based on mutual recognition
of home state regulation and establishes a prudent person approach in European Community law so that a prudent investment policy can be followed for scheme members in
each Member State. This Directive is due to be implemented by August 2004.
E.

CONSUMER CREDIT DIRECTIVE

In September 2002, the Commission proposed a new Directive on consumer credit. The
Directive was designed to:
* modernize legislation to reflect the developments in credit;
* improve the level of protection afforded to customers; and
* achieve harmonized rules on a maximum basis.
The legislative proposals were unanimously rejected by the European Parliament's Committee on Legal Affairs and the Internal Market. Parliament was unsuccessful in its attempt
to get the Commission to withdraw the proposals, and in November 2003, the proposals
were referred back to the Committee. A heavily amended proposal is expected in early
2004.
F.

PROPOSED REINSURANCE DIRECTIVE

The EU Financial Services Action Plan provides for the adoption of a Directive which
will apply harmonized prudential standards to "pure" reinsurance companies that are not
covered by the requirements of the existing Insurance Directives. Thus, such reinsurers
will be allowed to passport from one member state to another and reduce the scope for
regulatory arbitrage, since the extent to which reinsurers are currently subject to regulation
in the EU differs considerably from one member state to another. The Commission has
indicated that it intends to publish a formal proposal for the offered Directive in early 2004.
G. SOLVENCY I AND II DIRECTIVE

The solvency requirements applicable to insurance companies whose head offices are
situated in the European Economic Area derive from the First and Third Life and Non
Life Directives (73/239/EEC, 79/267/EEC, 92/49/EEC and 92/96/EEC). They have recently been the subject of minor updating under the "Solvency I" Non Life (2000/13/EC)
and Life (2000/12/EC) Directives. All the Life Directives have now been consolidated
(2002/83/EC).
The Solvency I Non Life Directive, among other things, recognizes that risks presented
by some classes of insurance may require higher levels of capital adequacy and reduces the
extent to which credit may be taken for outward reinsurance where there is a lack of effective
risk transfer. The Solvency I standards are required to be applied by member states to
accounting periods starting in 2004.
A more radical update of capital adequacy standards for insurers (Solvency II) is under
discussion. While Solvency I was aimed at revising and updating the current EU solvency
regime, Solvency II proposes a fundamental and wide-ranging review of the current regime
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in the light of current developments in areas such as insurance, risk management, finance
techniques, and financial reporting. One of the objectives is to establish a system that is
better matched to the true risks of an insurance company.
The first stage of Solvency II consists of a study of the general form of solvency system.
The second, more technical, stage will be devoted to taking into account each risk in the
new system. A variety of papers relating to Solvency II have been published on the Commission's web site. The Commission's latest update indicates that a "framework directive"
could be presented in early 2005.
H.

DIRECTIVE ON THE REORGANIZATION AND WINDING UP OF INSURANCE UNDERTAKINGS

This Directive was due to be implemented by member states in April 2003. A number
of member states are in default and enforcement action has accordingly been taken by the
Commission. This Directive establishes the principle that proceedings for winding up and
reconstructing insurance undertakings should be taken in each home state. Some principles
derived from the EU Regulation on insolvency proceedings are imported. The most controversial aspect of the Directive has proved to be article 10, which provides for "insurance
claims" to have priority over other claims.
I.

BASEL

II

The current Basel Accord, agreed to in 1988, is being replaced. The capital adequacy
standards of the new Accord will be more risk sensitive. They will apply to banks and some
investment firms. They will be based on three pillars:
* minimum

capital requirements;

* supervisory review by regulators who may require firms to hold additional capital; and
* market discipline, including disclosure of firms' risks, capital and risk management.
The Basel Accord is due to be adopted within the European Union through a risk-based
capital directive. Although preliminary drafts are available on its web site, as of yet, there
has been no formal proposal by the Commission.
Under the new Basel Accord the amount of capital which firms are required to maintain
will depend to a considerable extent on how they manage risks internally. The weightings
for particular types of assets, such as to what extent they may be counted towards capital
adequacy, will change. Sovereign bank and securitized assets will lose weighting whereas,
for instance, mortgage lending will gain. The final version of the Accord is due to be
published in mid-2004 and to be implemented in the EU by December 2006.
IV. India
With India's foreign exchange reserves at an all time high, the Reserve Bank of India
(RBI) has embarked on the task of liberalizing India's foreign exchange regulations with
gusto.

A.

INCREASE IN FOREIGN INVESTMENT LIMITS IN THE BANKING SECTOR

The government has proposed to increase the foreign direct investment limit in the
banking sector to 74 percent from the present level of 49 percent. While this has not yet
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been notified, it should happen soon. However, the cap on investments by foreign institutional investors and non-resident Indians in private banks will be reduced to 26 percent

from the existing 49 percent.
B.

EXTERNAL COMMERCIAL BORROWINGS

Indian law imposes various restrictions on external commercial borrowings (ECBs) by
Indian companies. ECBs are governed by India's Foreign Exchange Management (Borrowing or Lending in Foreign Exchange) Regulations, 2000 and other Government of India
guidelines (ECB Guidelines). Under the ECB Guidelines, borrowing in foreign exchange
by Indian companies is permitted subject to certain caveats. Recently, however, the ECB
Guidelines have been changed drastically.1
1. Increased Limits
Before the introduction of the changes, borrowing companies were divided into two
categories: companies borrowing US$50 million or less and companies borrowing more
than US$50 million. ECBs up to US$50 million did not require prior approval of the RBI;
however, ECBs between US$50 million to US$100 million required prior RBI approval,
and if they exceeded US$100 million, they required the prior approval of the Ministry of
Finance, New Delhi.
Now, all ECBs with a tenure of three to five years' average maturity and up to US$20
million as well as more than five years' average maturity and up to US$500 million have
been placed in the automatic route and do not require RBI approval. An Empowered Committee has been set up by the RBI to decide all cases falling outside the automatic route.
2. Eligibility
Currently, all corporate entities, except banks, non-banking finance companies, and financial institutions, can raise ECBs. However, banks and financial institutions which have
participated in the textile and steel sector restructuring package of the government are
permitted to raise ECBs to the extent of their investment in the package. The new changes
require that the funds should be kept abroad unless actually required in India.
3. Restrictions
Prior to the changes, ECBs were only permitted if the end use of the funding was to
finance import of equipment and to cover the foreign exchange needs of infrastructure
projects.
At present, all restrictions placed on the use of funds raised have been removed except
that ECB proceeds cannot be invested in stock markets and real estate, and that the ECB
must fulfil the following conditions:
* The ECB must have an average maturity of not less than three years.
* The ECB has to be drawn from internationally acceptable lenders, such as foreign collaborators. The lender should be recognized and registered in the host country for the purpose
of extending international finance.
* The loan must be organized through a reputed merchant banker registered with the regulatory authority of the host country.

1. A.P. (DIR Series) 82 (Apr. 1, 2004); A.P. (DIR Series) 60 (Jan. 31, 2004).

SUMMER 2004

198

THE INTERNATIONAL LAWYER

* Based on all-in-cost ceilings, the maximum rate of interest on ECBs with an average maturity
of three to five years should be 200 basis points over LIBOR, and for ECBs with more than
five years maturity, it should be 350 basis points over LIBOR.
* ECBs for meeting Indian Rupee expenditure under the RBI's automatic route have to be
hedged, unless there is a natural hedge in the form of uncovered foreign exchange receivables.
This has to be monitored by the authorized dealer, i.e., a bank.
* The borrowing company remains primarily responsible for the conformity with ECB Guidelines and may be held responsible by the RBI for violations.
C.

NEGOTIABLE INSTRUMENTs ACT,

1881 (NI ACT)

India's NI Act provides criminal remedies to the payee in the event a cheque is dishonoured for insufficient funds in the drawer's account. It is an essential prerequisite to issue
a demand notice to the drawer of the cheque before filing a criminal action for dishonour
of a cheque.
The Supreme Court of India, in a recent judgment,2 held that, as a demand notice is the
only incriminating circumstance which exposes the drawer of a cheque to criminal action,
the demand notice should specifically state the demand for payment of the cheque amount.
In this case, the cheque issued by the drawer bounced when presented for collection due
to insufficient funds. The payee issued demand notices to the drawer and called upon him
to pay the cheque amount within the statutory period of fifteen days. The demand notice
did not correctly specify the cheque amount; instead, it specified the outstanding loan
amount towards which the cheque had been issued. Upon the drawer's failure to make the
payment, the payee filed a complaint under section 138 of the NI Act.
Section 138 of the NI Act provides that if a cheque, drawn by a person on an account
maintained by him for payment of money to another person to discharge any debt or
liability, bounces due to insufficiency of funds, the drawer of that cheque is liable for imprisonment for a maximum term of one (1) year and/or a fine which may extend to twice
the cheque amount. However, the offence under section 138 of the NI Act takes place only
if the payee issues a written demand notice to the drawer within fifteen days of the dishonour
of the cheque to pay the cheque amount and the drawer fails to pay the amount within
fifteen days of receipt of the demand notice.
In dismissing the appeal, the Supreme Court held that the demand notice issued by a
payee was imperfect because it did not make a specific demand for payment of the cheque
amount covered by the bounced cheque and that the criminal action under section 138 of
the NI Act, based on a demand notice for payment of an amount other than the cheque
amount, was not maintainable against the drawer.

V. Canada: Developments in Canadian Capital Markets and
Financial Services
Many of the noteworthy legislative and regulatory developments to the capital markets
in Canada during 2003 reflect a continuation of the reforms and initiatives that began in
large part in reaction to the serious issues raised by the Enron, Worldcom, and other

2. K.R. Indira v. Dr. G. Adinarayana, (2003) 8 SCC 300, available at http://www.ebc-india.com/iawyer/
digest/03_8/038.300.htm.
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scandals in the United States. In the post-Enron environment of heightened public awareness of responsible corporate governance, regulators in Canada are adding new investor
protection rights, expanding existing resources, and creating new enforcement and regulatory remedies to regain the confidence of the public in the capital markets. Corporate
and mutual fund governance and disclosure and public company accounting are areas continuing to see reform. Several high profile reports regarding reform also were issued in
Canada during 2003. These reports consistently recommended changes to Canada's capital
markets system, which currently requires participants to deal with multiple regulators and
multiple rules and regulations within Canada. The following is a brief update of some of
the developments that occurred during the past year.
A.

REFORMING CANADIAN CORPORATE GOVERNANCE PRACTICES, IMPROVING INVESTOR
CONFIDENCE, AND OTHER REGULATORY CHANGES AFFECTING
CANADA'S CAPITAL MARKETS

1. New Corporate Governance Rules
On January 16, 2004, the securities regulatory authorities in all of the provinces and
territories of Canada (except for the provinces of British Columbia and Quebec3 ) published
for comment a proposed new rule known as MI 58-101 Disclosure of Corporate Governance Practices 4 and a companion policy known as MP 58-201 Effective Corporate Gov5
ernance. If it is approved in its current form, this rule will require each reporting issuer-

other than an investment fund and certain other types of issuers- to disclose whether it
has adopted specified corporate governance practices which are set forth in the new policy.
MI 58-101 also requires each issuer, if it has a code of business conduct and ethics, to file
the code on SEDAR. 6 MP 58-201 recommends that issuers adopt a code of business conduct and ethics.
Proposed MP 58-201 expressly recognizes a Canadian approach to corporate governance and confirms, as best practice, certain governance standards and guidelines derived
from various regulatory, legislative, and market initiatives, including those previously
proposed by the Toronto Stock Exchange (TSX)l and those recently introduced by the
8
New York Stock Exchange (NYSE) and NASDAQ under the U.S. Sarbanes-Oxley Act of

3. The British Columbia Securities Commission (BCSC) and the Commission des valeurs mobilieresdu Quebec
(CVMQ) chose to not propose the new corporate governance rules and guidelines. The BCSC views a uniform
set of standards as counterproductive to the needs of small issuers, whereas the CVMQ does not conceive its
role as indirectly prescribing rules vis-a-vis a non-mandatory "best practices" approach. Both the BCSC and
CVMQ intend to publish their own respective rules and/or guidelines regarding corporate governance issues
in 2004.
4. Proposed Multilateral Instrument 58-101, Disclosure of Corporate Governance Practices, available at http://
www.osc.gov.on.ca/en/Regulation/Rulemaking/Rules/rule-20040116-58-10 lmulti-instru.pdf.
5. Proposed Multilateral Policy 58-201, Effective Corporate Governance, available at http://www.osc.
gov.on.ca/en/Regulation/Rulemaking/Policies/pol 2004011658-201 pro-nulti-pol.pdf
6. "SEDAR" stands for the System for Electronic Document Analysis and Retrieval and is the computer
system operated by the Canadian securities commissions for the purpose of the transmission, receipt, acceptance, review, and dissemination of documents filed in electronic format. Similar to its United States counterpart, EDGAR, SEDAR contains all of the documents filed by reporting issuers in Canada. See http://www.
sedar.com.
7. TSX Corporate Governance Policy - Proposed New Disclosure Requirements and Amended Guidelines.
See http://www.tse.com/en/tradingServices/docs/2450Apr26-02-Request-for-Comments.pdf.
8. Final NYSE Corporate Governance Rules, at http://www.nyse.com/pdfs/finalcorpgovrules.pdf.
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20029 (Sarbanes-Oxley Act).' 0 The corporate governance practices identified in MP 58-201
are not intended to be prescriptive, but if an issuer has not adopted any of the specified
practices, MI 58-101 requires disclosure of that fact and the reason why the issuer has not
done so.
The participating securities commissions are seeking comments on MI 58-101 and MP
58-201 by April 15, 2004. Finalized versions of MI 58-101 and MP 58-201 are expected
to become effective by the end of 2004 and they are intended to replace existing and proposed TSX governance guidelines. Although the best practices set forth in MP 58-201 are
substantially similar to the current and proposed TSX guidelines, there are some new recommendations contained in MP 58-201, such as adopting a written mandate for the board
and having independent nominating and compensation committees.
Together with NI 51-102 Continuous Disclosure, NI 52-108 Auditor Oversight, MI 52109 CEO and CFO Certification and MI 52-110 Audit Committee (all referred to below),
the proposed corporate governance practices measures in MI 58-101 and MP 58-201 constitute the participating commissions' approach to corporate governance reform.
2. New Investor Confidence Rules
On June 27, 2003, three proposed new rules (Investor Confidence Rules) aimed at building investor confidence in Canada's capital markets were released for public comment by
all Canadian securities commissions with the exception of the British Columbia Securities
Commission (BCSC). On January 16, 2004, securities regulatory authorities in all the provinces and territories of Canada published final versions of the Investor Confidence Rules
which are expected to take effect on March 30, 2004."
The following is a summary of the Investor Confidence Rules:
(a) MI 52-108 Auditor Oversight 2 is a rule that requires reporting issuers-"public companies"-to engage auditors which participate in an independent oversight program established by the Canadian Public Accountability Board (CPAB) for public accounting firms
that audit the financial statements of public companies (CPAB Oversight Program) and
which are participants in good standing with the CPAB. Canadian federal and provincial
financial and securities regulators, as well as Canada's chartered accountants, assisted in
sponsoring the formation of the CPAB in July 2002. The CPAB represents a new independent public oversight system for accountants and accounting firms that audit public
companies. The mandate of the CPAB is to promote high quality external audits of reporting issuers and it will be responsible for developing and implementing an oversight
program that includes regular and rigorous inspections of the auditors of Canada's public
companies. Once a public accounting firm's application is approved by the CPAB, it will
enter into a participation agreement agreeing to abide by all of the provisions of the bylaws and rules and regulations of the CPAB pertaining to the CPAB Oversight Program.

9. 15 U.S.C. § 7201 (2003), available at http://www.law.uc.edu/CCL/SOact/soact.pdf.
10. The SEC approved the NYSE and NASDAQ corporate governance proposals on November 4, 2003;
see SEC Release No. 34-48745, NASD and NYSE Rulemaking: Relating to Corporate Governance, available
at http://www.sec.gov/Rules/SFO/34-48745.htm.
11. British Columbia decided to participate in this initiative and has adopted NI 52-108. However, the
BCSC has chosen not to adopt MI 52-109 or MI 52-110. See BC Notices, Document No. 2003/25 (June 27,
2003), available at http://www.bcsc.bc.ca:8080/camdoc.nsf/allbeyond/60fc26ed7348df288256d52005d7ec?
opendocument.
12. National Instrument 52-108, Auditor Oversight, availableat http://www.osc.gov.on.ca/en/Regulation/
Rulemaking/Rules/rule_20040116_52-108_ni.htm.
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(b) MI 52-109 Certification of Disclosure in Companies' Annual and Interim Filings" is a
rule intended to improve the quality and reliability of reporting issuers' annual and interim
disclosures. This rule closely parallels the SEC's certification requirements 4 implementing
section 302 of the Sarbanes-Oxley Act and requires CEOs and CFOs of all reporting issuers
in Canada, other than investment funds, to certify the accuracy of their company's annual
and interim filings. The rule requires reporting issuers to file annual and interim certificates
in which their CEOs and CFOs personally certify that, based on their knowledge, their
issuer's annual and interim filings do not contain a misrepresentation and their issuer's
annual and interim financial statements fairly present the financial condition of their issuer. 5
(c) MI 52-110 Audit Committees 6 is a rule based on the audit committee requirements being
implemented in the United States. In particular, MI 52-110 is derived from the audit
committee requirements in the Sarbanes-Oxley Act, certain requirements of the SEC, 7
and proposed corporate governance requirements of the NYSE and NASDAQ." The rule
requires every issuer to have an audit committee to which the external auditors must directly report. The rule provides that each audit committee must be responsible for, among
other things:
* overseeing the work of the external auditors engaged for the purpose of preparing or
issuing an audit report or related work;
* pre-approving all non-audit services to be provided to the issuer or its subsidiary entities
by its external auditors or the external auditors of the issuer's subsidiary entities;
* reviewing the issuer's financial statements, MD&A, and earnings press releases before
they are publicly disclosed by the issuer;
* being satisfied that adequate procedures are in place for the review of the issuer's disclosure of financial information derived from its financial statements; and
* establishing procedures for the receipt and treatnent of complaints received by the issuer
regarding accounting, internal accounting controls or auditing matters and also the confidential, anonymous submission by employees of concerns regarding questionable accounting or auditing matters.

13. Multilateral Instrument 52-109, Certifiation of Disclosure in Issuers' Annual and Interim Filings,available
at http://www.osc.gov.on.ca/en/Regulation/Rulemaking/Rules/rule_20040116_52-109_mi.htm.
14. See Final Rule: Certification of Disclosure in Companies' Quarterly and Annual Reports, Sarbanes Oxley
Release No. 33-8124 (Aug. 29, 2002); Proposed Rule: Disclosure required by Sections 404, 406 and 407 of
the Sarbanes-Oxley Act 2002, Sarbanes Oxley Release No. 33-8138 (Oct. 22, 2002), at http://www.sec.gov/
rules.htm.
15. The filings required to be certified by CEOs and CFOs include issuers' annual information forms, annual
financial statements, annual MD&A, interim financial statements, and interim MD&A.
16. Multilateral Instrument 52-110, Audit Committees, availableat http://www.osc.gov.on.ca/en/Regulation/
Rulemaking/Rules/rule_20040116_52- 110_mi.pdf.
17. See Exchange Act Rule 1OA-3 and SEC Release No. 33-8220 Standards Relating to Listed Company
Audit Committees, as amended; see also SEC Release No. 33-8177 Disclosure Required by Sections 406 and
407 of the Sarbanes-Oxley Act of 2002 dated January 24, 2003, as amended; and see SEC Release No. 338183 Strengthening the Commission's Requirements Regarding Auditor Independence datedJanuary 28,2003,
as amended.
18. See the New York Stock Exchange's Amendment No. 2 to its Corporate Governance Rule Proposals
filed with the SEC on October 8, 2003; see also NASDAQ's proposal filed with the SEC on October 9, 2002,
as amended by Amendment No. I filed on March 11, 2003 and Amendment No. 2 filed onJuly 15, 2003, and
Summary of Corporate Governance Proposals as of September 10, 2003 on its Web site. The SEC approved
the NYSE and NASDAQ corporate governance proposals on November 4, 2003. See SEC Release No. 3448745, NASD and NYSE Rulemaking: Relating to Corporate Governance, at http://www.sec.gov/rules/sro/3448745.htm.
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MI 52-110 also requires that an audit committee recommend to the board of directors
the external auditors to be nominated for the purpose of preparing or issuing an audit
report, or any related work, as well as the compensation to be paid to such auditors. This
practice differs from the U.S. audit committee requirements because, under Canadian corporate law, an audit committee cannot appoint, compensate, or retain the external auditors. 19 An issuer also is required to disclose in its publicly disclosed Annual Information
Form if the board of directors has not adopted a nomination or compensation recommendation of the audit committee.
MI 52-110 requires every 0 audit committee to have a minimum of three members, and
each member must be independent and financially literate.z Unlike the new rules in the
United States, however, the proposed rule does not require an issuer to appoint an "audit
committee financial expert" to its audit committee.
3. Ontario'sNew Statutory Regime for Civil Liability in the Secondary Market
In 2003, the Ontario government re-introduced legislation amending the Securities Act
(Ontario) to bring in statutory civil liability to the secondary market for misrepresentations
in continuous disclosure documents. In Ontario, statutory civil liability for misrepresentations found in a prospectus, offering memorandum, or take-over bid circular has existed
for many years.22 To date, however, there has been no similar statutory civil liability regime
for misrepresentations made in any other form of corporate communication. 3 The legislation creating this new regime was originally found in Bill 198.4 Bill 198 received Royal
Assent on December 9, 2002, and although several of the amendments to the Securities
Act (Ontario) found in Bill 198 were proclaimed into force on April 7, 2003, the new
statutory civil liability regime was not implemented. Technical amendments to the statutory
civil liability regime were introduced in 2003 as a series of amendments found in Bill 41. 21
These amendments were stated to relate to certain technical fixes that were needed to
19. In Canada, the external auditors must generally be elected by, and report to, the shareholders. See, e.g.,
Canada Business Corporations Act § 162, available at http://laws.justice.gc.ca/en/C-44/text.html (last modified
Aug. 31, 2003).
20. The proposed rule contains an exemption for venture issuers. A venture issuer is an issuer that does not
have any of its securities listed or quoted on any of the Toronto Stock Exchange, the New York Stock Exchange,
the American Stock Exchange, the Nasdaq National Market, the Nasdaq SmallCap Market, the Pacific Exchange, or a marketplace outside of Canada or the United States. In addition, the proposed rule provides that
an issuer whose securities are listed on a national securities exchange or are listed in an automated inter-dealer
quotation system of a national securities association registered pursuant to the U.S. Securities and Exchange
Act of 1934 is exempt from the requirements of the proposed rule. The exemption is conditional upon compliance with U.S. audit committee requirements.
21. MI 52-110 defines "financially literate" as an individual who has the ability to read and understand a
set of financial statements that present a breadth and level of complexity of accounting issues that are generally
comparable to the breadth and complexity of the issues that can reasonably be expected to be raised by the
issuer's financial statements. Supra note 14.
22. See Securities Act §§ 130, 130.1, and 131.
23. In the United States, Rule 10b-5 has long been held by American courts to give rise to a private cause
of action for misrepresentations in both the primary and secondary markets. See Ernst & Ernst v. Hochfelder,
425 U.S. 185, 196 (1976).
24. The full text of Bill 198 is available at http://www.ontla.on.ca/documents/Bills/3 7.Parliament/Session3/
bl98ra.pdf.
25. The first reading of Bill 41 occurred on May 22, 2003. No subsequent readings of Bill 41 occurred in
the Ontario Legislature. The fate of Bill 41 now rests in the hands of the new Ontario Liberal government
which was elected on October 2, 2003. The full text of the Bill 41 is available at http://www.ontla.on.ca/
documents/Bills/37_Parliament/Session4/b041 .pdf.
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implement the new liability regime contained in Bill 198. However, Bill 41 was never
enacted into law as a result of a change in provincial government in the fall of 2003.
Traditionally, under Ontario common law, in order for an investor to obtain an award
for damages from a court for negligent misrepresentation, an investor has to demonstrate
to the court that: (1) the defendant owed the investor a duty of care; (2) there was a breach
of that duty; (3) a causal connection exists between the defendant's misrepresentation and
the investor's loss; and (4) the investor in fact relied on the defendant's misrepresentation
when the investor made his or her investment decision. On the other hand, the new regime
found in Bill 198 attaches a "deemed reliance" feature to any misrepresentations made in
publicly released corporate disclosures, including both written and public oral statements,
made by any "responsible issuer. '2 6 Therefore, once the new regime is finalized and comes
into effect, an investor will no longer have to demonstrate reliance upon a misrepresentation
when seeking compensation for any related investment losses.
The new liability regime will provide investors with the right to sue the issuer and other
responsible parties for damages if they acquire or dispose of an issuer's securities during a
period of time when: (1) there is an uncorrected misrepresentation in a document released
by the issuer or in a public statement made relating to the affairs of the issuer; or (2) the
issuer fails to make timely disclosure of a "material change."
This new Ontario regime of civil liability for secondary market disclosure is very different
from the comparable securities legislation in the United States. The primary basis for civil
liability under U.S. securities legislation is Rule lOb-5. In a Rule 10b-5 action, the plaintiff
must prove that the defendant acted with scienter, which is a mental state embracing intent
to deceive, manipulate, or defraud. American courts have held that recklessness and wilful
blindness are included. 7 The amendments found in Bill 198 do not require this higher
state of knowledge or intent; instead, there can be liability where there is a misrepresentation or failure to disclose on a timely basis and the defendant was simply negligent.
4. NI 51-102 Continuous Disclosure Obligations

On December 19, 2003, the Canadian Securities Administrators" (CSA) released NI 51102 Continuous Disclosure Obligations, 29 and Canada took a significant step towards a
more uniform regulatory regime for Canadian public companies. NI 51-102 also introduces
important changes to the existing continuous disclosure regime in Canada. The instrument
is comprehensive in scope, setting out obligations for public companies with respect to
financial statements, annual information forms, Management Discussion & Analysis
(MD&A), material change reporting, information circulars, proxies and proxy solicitation,
and other continuous disclosure obligations.3 0 NI 51-102 will come into force on March
26. A "responsible issuer" is defined in section 138.1 as a reporting issuer in Ontario as well as any other
public issuer with a "substantial connection" to Ontario. See id.
27. See G.A. Markel, Pleading Scienter underthe Private Securities Litigation Reform Act of1995, 35th Annual
Institute on Securities Regulation, PLI, Vol.1, 1339 (Nov. 2003).
28. Canadian Securities Administrators, Notice, Canadian Securities Administrators Reorganize, available at
http://www.csa-acvm.ca/html_CSA/news/csa reorganize-notice.htm (last visited Mar. 5, 2004). The CSA is a
forum for the thirteen securities regulators of Canada's provinces and territories to coordinate and attempt to
harmonize regulation of the Canadian capital markets.
29. National Instrument 51-102, Continuous Disclosure Obligations, availableathttp://www.osc.gov.on.ca/
en/Regulation/Rulemaking/Rules/rule_20031219_51 -102_con-dis.pdf.
30. For a useful summary, see the CSA's brochure Canada's Continuous Disclosure Rules Are Changing
(Feb. 24, 2004), at http://www.osc.gov.on.ca/en/Regulation/Rulemaling/Ruies/rule-2004022 -51-102-csabrochure.pdf.
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30, 2004, and it is expected that the securities regulatory authority in each of the provinces
and territories will implement the new instrument.
Also on December 19, 2003, the CSA released NI 71-102 Continuous Disclosure and
Other Exemptions Relating to Foreign Issuers"' which provides certain exemptions to two
classes of foreign reporting issuers: "SEC foreign issuers" and "designated foreign issuers."3
These issuers are exempted from most of NI 51-102 as long as they comply with requirements of the SEC or applicable foreign jurisdiction, file copies of their foreign disclosure
documents, and send copies of these documents to Canadian security holders at the same
time, and in the same manner, as they are sent to foreign security holders. These exemptions
are intended to ease compliance for foreign issuers and increase their access to Canadian
capital markets.

5. Fines Increased,Administrative Penalties, and Disgorgement
On April 7, 2003, Ontario's Securities Act was amended so that the maximum penalty
that a court may impose for offences thereunder is now a fine of CAD$5 million and
imprisonment for five years less a day.3 In addition, the Ontario Securities Commission
(OSC) has the new power to order the payment of an "administrative penalty" of up to
CAD$1 million if a person or issuer fails to comply with Ontario securities law. The OSC
can also now order the disgorgement of amounts obtained as a result of the non-compliance.
The OSC will be able to apply amounts it receives from disgorged profits to funds used to
aid any third parties approved by the Minister of Finance.

6. CSA Permits CanadianIssuers that are SEC Registrants to Use U.S. GAAP
On May 2, 2003, the CSA published CSA Staff Notice 52-305 OptionalUse of U.S. GAAP

and U.S. GAAS by SEC Issuers.14 SN 52-305 states that the CSA will now grant exemptions
to reporting issuers that have a class of securities registered under section 12 of the Securities Exchange Act of 1934 (1934 Act) or are required to file reports under section 15(d)
of the 1934 Act permitting them to use U.S. GAAP and U.S. GAAS for interim and annual
financial reporting periods in financial years beginning on or after January 1, 2003. Investment companies registered under the U.S. Investment Company Act of 1940 are not
eligible for the exemption.
An issuer must apply to the CSA for the exemption, have the necessary expertise to
support the preparation of U.S. GAAP financial statements, and be satisfied that its auditors

31. National Instrument 71-102, Continuous Disclosure and Other Exemptions Relating to Foreign Issuers,
available at http://www.osc.gov.on.ca/en/Regulation/Rulemaking/Rules/rule-2003 12 19-51 -102_con-dis.htm
#ni7l102.
32. A "foreign reporting issuer" is a reporting issuer, other than an investment fund, that is incorporated
outside of Canada, unless the issuer has more than 50 percent of its voting shares held in Canada and one or
more of the following is true: the majority of its directors and officers are Canadian residents, more than 50
percent of its assets are in Canada, or the business is principally administered in Canada.
33. Five years less a day was chosen as the maximum imprisonment penalty under section 122 of Ontario's
Securities Act since Canada's Charter of Rights and Freedoms stipulates that a person is entitied to a trial by
a judge and a jury if it is possible to be sentenced to five or more years in prison upon conviction. Due to the
complexity of many securities frauds or schemes, it is likely that the Government of Ontario did not want court
proceedings under this section to be by way of a jury trial.
34. CSA Staff Notice 52-305, Optional Use of US GAAP and US GAAS by SEC Issuers, availableat http://
www.osc.gov.on.ca/en/Regulation/Rulemadng/Notices/csanotices/2003/csan-52-305-20030502-sec-issuers.
pdf (last visited Mar. 4, 2004).
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have expertise in the application of U.S. GAAP and U.S. GAAS. An exemption from the
CSA will not relieve the issuer of any requirement imposed by the Canada Business Corporations Act or Business Corporations Act (Ontario) to prepare and distribute to shareholders financial statements prepared in accordance with Canadian GAAP and audited in
accordance with Canadian GAAS.
Issuers that decide to prepare their financial statements in accordance with U.S. GAAP
will be required to reconcile their financial statements to Canadian GAAP for a transition
period of two financial years.
7. Non-GAAP FinancialMeasures
On November 21, 2003, the CSA issued Revised CSA Staff Notice 52-306 Non-GAAP
FinancialMeasures." RSN 52-306 defines a "non-GAAP financial measure" as:
A numerical measure of an issuer's historical or future financial performance, financial position
or cash flow, that is not required by GAAP, that (i) either excludes amounts that are included
in the most directly comparable measure calculated and presented in accordance with GAAP,
or (ii) includes amounts that are excluded from the most directly comparable measure calculated and presented in accordance with GAAP.
The CSA is concerned that investors may be confused or even misled by non-GAAP
financial measures. To minimize the potential for confusion, RSN 52-306 stipulates that
the CSA expects that the reporting of any such measures by a reporting issuer be accompanied by clear disclosure that the measures do not have a standardized meaning, an
explanation of their composition, and reconciliation to the most directly comparable
measure in the issuer's GAAP financial statements. RSN 52-303 brings the Canadian
position closer in line with the United States position set out in Regulation G: NonGAAP Disclosures (Reg. G).
8. CSA Propose NationalPolicy on Income Trusts
On October 24, 2003, the CSA published for comment proposed National Policy 416
201 Income Trusts and Other Indirect Offerings.1 NP 41-201 is intended to provide guidance
and clarification to market participants regarding income trusts and other similar issuers,
such as real estate investment trusts and royalty trusts, which issue securities that entitle
the holder to substantially all of the net cash flows generated by an underlying business or
income-producing property. NP 41-201 takes the form of a series of questions and related
discussions by the CSA on the topics of prospectus disclosure, continuous disclosure, liability of vendors, and sales and marketing materials.
The principal concern of the securities regulators is that an income trust offering is an
indirect offering by an underlying operating entity (Opco). The income trust becomes a
reporting issuer and Opco remains a non-reporting issuer. The income trust uses the proceeds from a prospectus offering to acquire debt and/or equity interests in Opco. Net cash
flows generated by Opco are distributed to the income trust and the income trust distributes

35. Revised CSA Staff Notice 52-306, Non-GAAP Financial Measures (Nov. 21, 2003), availableat http://
200
31121 52-306_revised.pdf.
www.osc.gov.on.ca/en/Regulation/Rulemaking/Notices/csanotices/2003/csa_
36. Proposed National Policy 41-201, Income Trusts and Other Indirect Offerings, available at http://
www.osc.gov.on.ca/en/Regulation/Rulemaking/Policies/pol-41-201_20031024_policy.pdf (last visited Mar. 4,
2004).
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such cash to unitholders. Securities regulators are concerned that investors may not have
access to relevant information in order to make an informed investment decision where
there is an indirect offering as opposed to a direct offering. NP 41-201 is intended to
address the concerns of securities regulators and, if implemented, provide enhanced disclosure to investors.
9. New Rule for Trades to Employees, Senior Offcers, Directorsand Consultants

On May 13, 2003, the Canadian securities regulatory authorities in all provinces and
territories-except Quebec-made a new rule known as MI 45-105 Trades to Employees,
Senior Officers, Directors and Consultants37 which came into force on August 15, 2003.
This new rule consolidates and attempts to harmonize the requirements of the participating provincial and territorial securities regulatory authorities relating to trades of an
issuer's securities with employees, directors, and consultants. In addition, MI 45-105 provides new relief from prospectus and registration requirements in some cases in certain
jurisdictions. MI 45-105 eliminates in many cases, particularly for foreign issuers, the necessity for applying for discretionary exemptive relief, except for Quebec.
B.

INVESTMENT FUNDS

1. CSA Propose Mutual Fund Governance Regime

On January 9, 2004, the CSA published Proposed NI 81-107 Independent Review Committee for Mutual Funds (Request for Comment). s Proposed NI 81-107 is designed to
promote investor protection in mutual funds while fostering market efficiency. It requires
all publicly offered mutual funds to have an independent committee charged with reviewing
any conflicts of interest that may arise out of the management of the funds and making
recommendations to the manager as to how these conflicts may be fairly resolved. Under
Proposed NI 81-107, conflicts of interest would be regulated through a structural solution
involving a governance regime rather than restrictive rules and wide-ranging prohibitions.
Proposed NI 81-107 intends to regulate all publicly offered mutual funds in Canada, but
not hedge funds, closed-end funds, quasi-closed-end funds, scholarship plans, laboursponsored venture capital funds, or mutual funds that are listed and posted for trading on
a stock exchange or quoted on an over-the-counter market.
Proposed NI 81-107 is the CSA's response to comments which the CSA received on its
Concept Proposal 81-402 Striking a New Balance:A Frameworkfor RegulatingMutual Funds

and their Managerswhich was published for comment on March 1, 2002. Proposed NI 81107 is the most significant component of the mutual fund governance regime contemplated
by Concept Proposal 81-402, which in turn was largely based on the recommendations in
the Erlichman Report discussed below. Comments on Proposed NI 81-107 must be submitted to the CSA on or before April 9, 2004.

37. Multilateral Instrument 45-105, Trades to Employees, Senior Officers, Directors, and Consultants (Sept.
5, 2003), available at http://www.osc.gov.on.ca/en/Regulation/Rulemaking/Rules/rule_45-105-20030808multi-instru.pdf.
38. Proposed National Instrument 81-107, Independent Review Committee for Mutual Funds, availableat
http://www.osc.gov.on.ca/en/Regulation/Rulemaking/Rules/rule-20040109 81-107-review-mutual.pdf (last
visited Mar. 4, 2004).
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2. Proposed Trust Beneficiaries' LiabilityAct, 2003 (Ontario'sBill 35)

The last several years have seen a huge growth in the number and size of income trusts
in Canada, largely driven by retail investors seeking higher yields in a low interest rate
environment. The market capitalization of income trusts on the TSX has been reported to
exceed CAD$60 billion. Some institutional investors both in Canada and abroad, however,
refuse to purchase income trusts until the issue of potential unlimited liability of unitholders
of trusts is settled. The unresolved issue of possible unlimited liability of unitholders of
trusts also is a major reason that income trusts still are not included in the S&P/TSX
Composite Index on the TSX.
The June 2000 report to the CSA entitled Making it Mutual: Aligning the Interests of
Investors and Managers-Recommendationsfor a Mutual Fund Governance Regime for Canada

(Erlichman Report) suggested that no matter how remote the liability to unitholders may
be, there should not even be an issue as to whether unitholders could possibly be liable for
claims against a trust if there are insufficient assets in the trust from which the trustee could
satisfy the liability. The Erlichman Report noted that Delaware law, for example, limits the
personal liability of beneficiaries of a Delaware business trust to the same extent as liability
is limited for shareholders of private for-profit corporations organized under the laws of
Delaware. The Erlichman Report then recommended that legislation be enacted to ensure
that unitholders of Canadian mutual fund trusts have limited liability similar to shareholders
of Canadian mutual fund corporations.
In May 2003, the Ontario government introduced a bill purporting to provide limited
liability to unitholders of a public mutual fund or income fund formed as a trust governed
by Ontario law. The bill was never enacted into law as a result of a change in provincial
government in the fall of 2003. On December 18, 2003, Bill 35, the Trust Beneficiaries'
Liability Act, 2003 was introduced to the Ontario Legislature as a private member's bill. 39
If enacted in its current form, the statute will provide that beneficiaries of a trust, which is
governed by the laws of Ontario, are not, as beneficiaries, liable for any act, default, obligation, or liability of the trust or any of its trustees that occurs or arises after the legislation
comes into force if, when the act of default occurs or the obligation or liability arises, the
trust is a reporting issuer under Ontario securities law.
C.

FEDERALLY REGULATED FINANCIAL INSTITUTIONS

1. OSFI's CorporateGovernance Guidelinefor Federally Regulated FinancialInstitutions

The Office of the Superintendent of Financial Institutions (Canada) (OSFI), the regulator
of federally regulated financial institutions and branches of foreign banks and foreign insurance companies, released a Corporate Governance Guideline in January 2003. The guide-

line describes OSFI's expectations about corporate governance and the factors it considers
in assessing the quality of institutional governance. OSFI perceives effective corporate governance as essential to safe and sound institutional operations, particularly since an institution's board of directors and senior management are key control functions in overseeing
the institution's risk profile, financial condition, risk management processes, and legal compliance. The guideline describes the factors OSFI considers in evaluating effective board

39. Bill 35, Trust Beneficiaries'Liability Act, 2003 (Ontario), availabeathttp://www.ontla.on.ca/documents/
Bills/38_Parliament/Session l/b035.pdf.
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performance and board independence as well as the role of the board relating to risk management, internal controls, and independent oversight functions. The guideline also discusses the relationship between the board and institutional regulators, and between the
board and senior management of the institution.

2. The Ongoing Review of the Bank Merger Rules
In July 2003, the federal Department of Finance released the government's response to
parliamentary committee reports on the public interest considerations in the government
review of bank merger proposals. As part of that response, the Department commenced a
public consultation on several issues, including the government policy that prohibits "crosspillar" mergers of large life insurance companies and large banks in Canada, the process
for assessing multiple merger proposals, and measures for ensuring competition in the
financial sector following mergers. Interested parties were asked to make submissions to
the Department by December 31, 2003.
The federal government proposes to review these submissions and set out its policies on
these issues, including revised merger review guidelines, by June 30, 2004. Following the
release of the policies, a three-month transition period will be imposed before any merger
applications can be made. As of September 30, 2004, the government will accept merger
proposals for consideration. This timetable would likely be affected if a federal election is
called before October 2004.

D.

MISCELLANEOus/ON-GoING DEVELOPMENTS

1. Tbree New Reports will Affect CanadianSecurities Regulation
Three important and inter-related reports were published late in 2003 which have important implications for Canadian securities regulation: (1) the Wise Persons' Committee
report; (2) the OSC's Regulatory Burden Task Force Report; and (3) the report of the
Insider Trading Task Force, all of which are discussed below.
" On March 4, 2003, the Federal Minister of Finance established a Wise Persons' Committee
to independently assess Canada's securities regulation system and to make recommendations
for the development of a new regulatory structure by September 30, 2003.Just before Christmas 2003, the Wise Persons' Committee released a report ° with the not unexpected major
recommendation that Canada establish at the federal level a single national securities regulator called the Canadian Securities Commission (CSC) administering a single national securities statute.
" The Regulatory Burden Task Force (RBTF), established in 2001 by the OSC, relied on
confidential market participant surveys over a period of a year to identify regulatory burdens.
Though the focus was on burdens, the Task Force's report 4' in December 2003 might fairly
be viewed as a report card issued to the OSC in particular, and the existing Canadian regulatory regime in general, by market participants (i.e., registrants, issuers, investors, industry
lobbyists, and professional advisors to securities businesses). The lengthy report covered fiftynine separate topics where feedback was obtained by the RBTE Not surprisingly, the report
stated the most significant problem raised by market participants is the requirement to deal

40. It's Time, (Dec. 2003), available at http://www.wise-averties.ca/reports/WPC%20Final.pdf.
41. Regulatory Burden Task Force Report to the Ontario Securities Commission (December 2003),availabe
at http://www.osc.gov.on.ca/en/About/Governance/ga-20031212-rbtf-rpt.pdf.
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with multiple regulators and multiple rules and regulations within Canada. The report contained 108 recommendations, including the recommendation that a national securities regulator should be established.
Canada's securities regulators responsible for regulating insider trading combined in September 2002 to form the Insider Trading Task Force with the objective of evaluating how
best to address illegal insider trading on Canadian capital markets. In November 2003, the
Insider Trading Task Force released its report Illegal Insider Trading in Canada: Recommen42
dations on Prevention, Detection and Deterrence. According to both the Wise Persons' Committee Report and the Insider Trading Report, market participants inside and outside Canada
perceive that illegal insider trading is prevalent and increasing in Canadian markets and that
enforcement staff have great difficulty succeeding with enforcement proceedings, particularly
criminal prosecutions. Underlying the Insider Trading Task Force's report is the premise
that inter-provincial cooperation among existing provincial securities regulators can overcome weaknesses in the way insider trading and reporting rules have been enforced over the
years.
2. Uniform Securities Law Project
On December 16, 2003, the CSA released for consultation two pieces of proposed legislation that, if adopted, would substantially alter the legislative framework for securities
regulation in Canada. The consultation drafts consist of a proposed Uniform Securities
44
Act and a model Securities Administration Act. The consultation drafts have been presented to each of the provincial and territorial governments in Canada for consideration
and have been published to obtain comments from stakeholders.
Today in Canada, each province and territory has one statute that governs securities
matters. Through the Uniform Securities Law Project, the CSA proposed that each jurisdiction replace its existing securities act with the Uniform Securities Act and the Securities
Administration Act. The Uniform Securities Act would be uniform for each jurisdiction
and would cover substantive areas of securities laws such as prospectus and registration
requirements. The Securities Administration Act would govern procedural matters that
would necessarily vary from jurisdiction to jurisdiction, such as the composition of a securities commission or other regulatory body and would also cover other procedural topics
such as investigations, reviews, and appeals of decisions.
3. Five Year Review Committee
Ontario's SecuritiesAct requires that an advisory committee be appointed to review Ontario's securities laws every five years. On May 29, 2003, the first five year review entitled
45
Five Year Review Committee FinalReport-Reviewing the SecuritiesAct (Ontario)was released .
After two and a half years of study, the lengthy report has numerous recommendations,
including the following:

42. Illegal Insider Trading in Canada: Recommendations on Prevention, Detection and Deterrence (Nov.
2003), at http://www.osc.gov.on.ca/en/HotTopics/currentinfo/intr 20031112_taskforce-report.pdf.
43. Uniform Securities Act: A Legislative Proposal For Harmonization of Securities Laws-Consultation
Draft (Dec. 16, 2003), available at http://www.osc.gov.on.ca/en/HotTopics/currentinfo/usl/usl-20031216harmonization.pdf.
44. SecuritiesAdministrationAct: A ProposedLegislative Model for Alberta - ConsultationDraft (Dec. 16, 2003),
available at http://www.osc.gov.on.ca/en/HotTopics/currentinfo/usl/usl-20031216-pro-leg-model.pdf.
45. Five Year Review Committee Final Report - Reviewing the Securities Act (Ontario) (Mar. 21, 2003), at
http://www.osc.gov.on.ca/en/Summary/srac_20030529_5yr-final-report.pdf.
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* increased court fines and prison terms for general offences;
* new powers for the OSC to impose fines for securities violations and to order offenders to
disgorge their ill-gotten gains;
* a new rule making powers for the OSC to make corporate executives accountable for the
financial statements and internal controls of their companies and to ensure that audit committees of public companies play an appropriate role in ensuring the integrity of those financial statements;
* all publicly offered mutual funds be required to establish an independent governing body
with the right either to terminate the mutual fund manager under certain circumstances or
advise the unitholders of the manager's actions and provide unitholders with a right to redeem their units at no cost;
* a suggestion that the OSC should permit both foreign and Canadian companies to prepare
their financial statements in accordance with U.S. GAAP, subject to reconciliation with Canadian GAAP during a transitional period;
* the Securities Act (Ontario) should be amended to require that quarterly financial statements
must be reviewed by the issuer's external auditor, with an exemption for junior issuers.
Many of the recommendations contained in this influential report already have influenced
subsequent efforts taken by securities regulators across Canada.
4. BC Securities Commission Proposes a New Model for SecuritiesRegulation
On April 15, 2003, the BCSC published for comment a draft of the "BC Model" for
securities regulation. 46 The draft legislation represents a significant departure from the
existing regulatory landscape by presenting a comprehensive principles-based model for
securities regulation in Canada.
In announcing the proposal, the BCSC noted that governments and securities regulators
are reviewing the structure of Canadian securities regulation through several concurrent
processes including the federal Wise Persons Committee and the Canadian Securities Administrators' Uniform Securities Law project described above. These various initiatives
have sparked public debate centering on two critical issues:
(1) Whether securities regulation should be based primarily on core principles or detailed rule;
and
(2) Whether Canada should retain provincial securities regulation or move to some form of a
national securities regulatory body.
According to the BCSC, the BC Model is a "unique contribution to that debate." Instead
of focussing on eliminating the differing rules between the provinces, which is the aim of
the Uniform Securities Law project, the BC Model focuses on reducing the overall regulatory burden on market participants. It proposes to entirely replace the existing Securities
Act (British Columbia) and its rules and policies with a more general, flexible regime. This
concept of streamlining and simplification has received considerable support from market
participants that have participated in the BCSC's consultation and review process.
The backbone of the BC Model is a principles-based regulatory model, a shorter set of
broad regulatory principles backed by enhanced enforcement powers rather than the extensive, detailed system of rules currently in place. The BC Model is intended to permit
market participants to reduce costs and to permit the flexibility to tailor compliance systems

46. Securities Regulation That Works: The BC Model-Commentary on Draft Legislation (Apr. 15, 2003),
at http://www.bcsc.bc.ca/Publications/BC.Model/Commentary.pdf.
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to their own business model. It is contemplated that market participants will focus on the
bigger picture-what is right for investors, clients and markets-rather than technical compliance with prescriptive rules and hunting for loopholes.
5. Quebec's New Single FinancialServices Industry Regulator

On December 11, 2002, Quebec's National Assembly adopted Bill 107, An Act respecting
the Agence nationale d'encadrement du secteurfinancier, which resulted in the creation of a

single "super regulator" (Agency) for the Quebec financial industry47 On February 7, 2003,
the Bureau de transitionde l'encadrementdu secteurfinancier(transition Office for the framing

of the financial sector) was established for the purpose of setting up the Agency effective
February 1, 2004. The Agency has adopted the business name, "Autoritidesmarch6sfinanciers" ("Financial Markets Authority").
Since February 1, 2004, the Agency has served as the regulatory body that administers
the regulatory framework governing Quebec's financial sector. The Agency replaces the
four most important financial industry regulators in Quebec: (1) the Commission des valeurs
mobiliires du Quebec (CVMQ), which has jurisdiction over public companies, securities offerings, and investment dealers and advisors; (2) the Bureau des servicesfinanciers,which has
jurisdiction over market intermediaries such as insurance agents and brokers, mutual fund
dealers, and financial planners; (3) the Inspector General of Financial Institutions, which
has jurisdiction over Quebec insurance, trust, and savings companies; and (4) the Rigie de
l'assurance-dip6t,which has jurisdiction over Quebec deposit-taking institutions. The IGFI's
jurisdiction over company incorporation, registration and reporting will be assumed by the
enterprise registrar, a new department of the Ministry of Industry and Trade.
The creation of the Agency is the central recommendation of a report prepared by the
Task Force on Financial Sector Regulation, chaired by Yvon Martineau, and published by
the Quebec Government in December 2001.41 The Task Force had the mandate to analyze
and submit recommendations to improve Quebec's regulatory framework for the financial
industry. The creation of the Agency may present an additional hurdle to those advocating
the formation of a single, Canadian securities regulator.
E.

CONCLUSION

As one can see from the foregoing, in 2003 there were numerous actual and proposed
legislative and regulatory developments relating to the Canadian capital markets. This pace
of regulatory change is expected to continue in 2004, a year which will also see the implementation of several of the developments that have occurred in this post-Enron era.
VI. Australia
A.

INTRODUCTION

Once again the implementation of the Financial Services Reform Act 2001 (FSRA)
amendments to the Corporations Act 2001 dominated the hearts and minds of the financial

47. Bill 107, An Act respecting the Agence nationale d'encadrement du secteur financier (May 2002), available at http://www.ddsm.ca/pdf/aj2002-05-1-en.pdf.
48. SeeReport of the Task Force on Financial Sector Regulation, A Streamlined Regulatory Structure for
Quebec's Financial Sector (Dec. 2001), at http://www.gesef.gouv.qc.ca/pdf/gesefang.pdf.
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services industry in Australia during 2003. Most, though certainly not all, industry participants have now transitioned across into the new licensing regime and the new disclosure
regime. The transition period under the legislation ends on March 11, 2004.
B.

FINANCIAL SERVICES REFORM

The FSRA introduced an entirely new licensing and disclosure regime for financial products in Australia. Its aim was to have uniform regulation for managed funds, superannuation,
insurance, and other financial products. We summarised those new regimes in our update
last year. As more and more industry participants transition into the respective regimes, the
number of new or replacement regulations to the Act and ASIC policy guidance or relief
has increased.
1. Disclosure

Under the FSRA regime, product disclosure statements (PDSs) have become the required
offer document for retail offerings. ASIC's disclosure expectations in relation to PDSs have
become increasingly refined over the past year.
In particular, after consultation with industry groups, ASIC has issued a report entitled
A ModelforFree Disclosurein ProductDisclosureStatementsfor Investment Products.This report

is part of ASIC's push to "foster better disclosure of fees and charges" in PDSs and to
"promote better comparability between products." At its heart is a "fee template table"
which ASIC is encouraging industry to adopt. That table has common terms, standardised
descriptions of fees, and perhaps, more information than many PDSs would have contained
in relation to fees and charges.
The ongoing disclosure requirements under FSR for product issuers who have transitioned products into the new disclosure regime have also caused widespread discussion
between industry, ASIC, and the government. In particular, those requirements require the
issue of periodic statements to continuing investors and exit statements to leaving investors
setting out, among other things, fees, costs, and charges deducted from any common fund
and return on investment for the particular investor.
2. Licensing

Providing guidance for, and processing, the 5,000 or so expected Australian financial
service licence applications has understandably kept ASIC busy over the past year. There
have been numerous revisions to both the Licensing Toolkit and pro-forma licence conditions during the course of the year. It is now unlikely that any new-i.e., unlicensedentrants into the financial services industry will be able to obtain their Australian financial
services licence before March 11, 2004.
The licensing requirements for foreign financial service providers with Australian operations or Australian clients have also been the subject of much ASIC activity.
For foreign financial service providers, the FSR licensing regime differs from the previous
regime because it contains a specific jurisdictional test. FSRA deems a person to be carrying
on business within its jurisdiction where that person, in the course of carrying on a business,
engages in conduct that is intended to induce people in this jurisdiction to use the financial
services the person provides or is likely to have that effect, whether or not the conducted
was intended, or likely, to have that effect in other places as well.
This test requires each foreign financial service provider with any Australian operations
or Australian clients to carefully consider whether their activities trigger the licensing reVOL. 38, NO. 2
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quirements and, if so, whether there are any licensing exemptions or relief. The extent of
licensing exemptions under regulations accompanying the FSRA has been increased. ASIC
has also released a class order which gives relief to foreign financial service providers with
Australian wholesale clients who are only carrying on business in Australia because of the
deeming effect of the test.
ASIC has also released a policy statement discussing when it will use its discretionary
power to exempt foreign financial service providers. This exemption will essentially require
a specific and quite detailed application for relief to ASIC by an overseas regulated foreign
financial service provider who only provides financial services to wholesale clients. However,
U.K. FSA-regulated, U.S. SEC-regulated, U.S. Federal Reserve and OCC-regulated, Singapore MAS-regulated, and Hong Kong SFC regulated financial service providers with
wholesale clients have particular conditional class order relief under the policy statement.
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